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the regulatory agreement shall be
treated as default under the contract.

§ 886.321 Marketing.
(a) Marketing in accordance with HUD-

Approved Plan. Marketing of units and
selection of families by the owner shall
be in accordance with the owner’s
HUD-approved Affirmative Fair Hous-
ing Marketing Plan, HUD-approved
tenant selection factors and with all
regulations relating to fair housing ad-
vertising including use of the equal op-
portunity logotype, statement, and slo-
gan in all advertising. Projects shall be
managed and operated without regard
to race, color, creed, religion, sex, or
national origin.

(b)(1) HUD will determine the eligi-
bility for assistance of families in oc-
cupancy before sales closing. After the
sale, the owner shall be responsible for
taking applications, selecting families,
and all related determinations, in ac-
cordance with part 5 of this title. (See
especially, §§ 5.653 through 5.661.)

(2) For every family that applies for
admission, the owner and the applicant
must complete and sign the form of ap-
plication prescribed by HUD. When the
owner decides no longer to accept ap-
plications, the owner must publish a
notice to that effect in a publication
likely to be read by potential appli-
cants. The notice must state the rea-
sons for the owner’s refusal to accept
additional applications. When the
owner agrees to accept applications
again, a notice to this effect must also
be published. The owner must retain
copies of all completed applications to-
gether with any related correspondence
for three years. For each family se-
lected for admission, the owner must
submit one copy of the completed and
signed application to HUD. Housing as-
sistance payments will not be made on
behalf of an admitted family until
after this copy has been received by
HUD.

(3) If the owner determines that the
applicant is eligible on the basis of in-
come and family composition and is
otherwise acceptable but the owner
does not have a suitable unit to offer,
the owner shall place such family on
the waiting list and so advise the fam-
ily indicating approximately when a
unit may be available.

(4) If the owner determines that the
applicant is eligible on the basis of in-
come and family composition and is
otherwise acceptable in accordance
with the HUD approved tenant selec-
tion factors and if the owner has a suit-
able unit, the owner and the family
shall enter into a lease. The lease shall
be on a form approved by HUD and
shall otherwise be in conformity with
the provisions of this subpart.

(5) Records on applicant families and
approved families shall be maintained
by the owner so as to provide HUD with
racial, ethnic, and gender data and
shall be retained by the owner for 3
years.

(6) If the owner determines that an
applicant is not eligible, or, if eligible,
not selected, the owner must notify the
applicant in writing of the determina-
tion, the reasons upon which the deter-
mination is made, and inform the ap-
plicant that the applicant has the right
within a reasonable time (specified in
the letter) to request an informal hear-
ing if the applicant believes that the
owner’s determination is based on erro-
neous information. The procedures of
this paragraph (b)(6) do not preclude an
applicant from exercising his or her
other rights if the applicant believes
that he or she is being discriminated
against on the basis of race, color, reli-
gion, sex, national origin, age, or hand-
icap. The owner must retain for three
years a copy of the application, the let-
ter, the applicant’s response, if any,
the record of any informal hearing, and
a statement of final disposition. The
informal review provisions for the de-
nial of a tenant selection preference
under § 886.337 are contained in para-
graph (k) of that section.

(7) For the informal hearing provi-
sions related to denial of assistance
based upon failure to establish citizen-
ship or eligible immigration status, see
part 5 of this title for provisions con-
cerning certain assistance for mixed
families (families whose members in-
clude those with eligible immigration
status, and those without eligible im-
migration status) in lieu of denial of
assistance.

(c) Initial occupancy. (1) Where reha-
bilitation is involved, sixty days prior
to the completion of the rehabilitation,
or when the rehabilitation is begun,
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whichever is later, the Owner shall de-
termine whether the tenant population
of the project generally reflects the ra-
cial/ethnic makeup of the housing mar-
ket area. Based on this determination,
the Owner shall then conduct appro-
priate marketing activities in accord-
ance with a HUD-approved Affirmative
Fair Housing Marketing Plan. Such ac-
tivities may include special outreach
to those groups identified as not ordi-
narily expected to apply for these units
without special outreach; notification
to PHA’s in the housing market area of
any anticipated vacancies; and formu-
lation of waiting lists based on the
Owner’s HUD-approved tenant selec-
tion factors.

(2) Where a PHA is notified, the PHA
shall notify an appropriate size family
(families) on its waiting list of the
availability of the unit and refer the
family (families) to the owner. (Since
the Owner is responsible for tenant se-
lection, the owner is not required to
lease to a PHA selected family, but the
owner must comply with § 886.321(b)(6).)

[44 FR 70365, Dec. 6, 1979, as amended at 53
FR 1169, Jan. 15, 1988; 53 FR 6601, Mar. 2, 1988;
58 FR 43722, Aug. 17, 1993; 60 FR 14846, Mar.
20, 1995; 65 FR 16724, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16724, Mar.
29, 2000, § 886.321 was amended by revising
paragraph (b)(1); paragraph (b)(2) was amend-
ed by removing ‘‘or to accept applications
only from families that claim a Federal pref-
erence under § 886.337’’ and the sentence
starting with the word ‘‘Notwithstanding’’
and paragraph (b)(7) by removing ‘‘24 CFR
812.9, and 24 CFR 812.10’’ and adding ‘‘part 5
of this title’’ in its place, effective Apr. 28,
2000. For the convenience of the user, the su-
perseded text is set forth as follows:

§ 886.321 Marketing.

* * * * *

(b)(1) HUD will determine the eligibility
for assistance of families in occupancy be-
fore sales closing. After the sale, the owner
shall be responsible for determining the eli-
gibility of applicants for tenancy (including
compliance with the procedures of 24 CFR
part 812 on evidence of citizenship or eligible
immigration status), selection of families
from among those determined to be eligible
(including provision of Federal preferences
in accordance with § 886.337), and computa-
tion of the among of housing assistance pay-
ments on behalf of each selected family, in
accordance with the Gross Rent and the

Total Tenant Payment computed in accord-
ance with 24 CFR part 813. The owner shall
pay any utility reimbursement to each fam-
ily each month it is due. Local residency re-
quirements are prohibited. Local residency
preferences are discouraged and may be ap-
plied in selecting tenants only to the extent
that they are not inconsistent with HUD’s
affirmative fair housing marketing objec-
tives and the owner’s HUD-approved Affirm-
ative Fair Housing Marketing Plan. With re-
spect to any residency preferences, persons
expected to reside in the community as a re-
sult of current or planned employment must
be treated as residents.

(2) * * * Notwithstanding the fact that the
owner may not be accepting additional appli-
cations for tenancy because of the length of
the waiting list, the owner may not refuse to
place an applicant on the waiting list if the
applicant is otherwise eligible for participa-
tion and claims that he or she qualifies for a
Federal preference as provided in
§ 886.337(c)(2), unless the owner determines,
on the basis of the number of applicants who
are already on the waiting list and who
claim a Federal preference, and the antici-
pated number of admissions to the project,
that (i) there is an adequate pool of appli-
cants who are likely to qualify for a Federal
preference and (ii) it is unlikely that, on the
basis of the owner’s system for applying the
Federal preferences, the preference or pref-
erences that the applicant claims, and the
preferences claimed by applicants on the
waiting list, the applicant would qualify for
admissions before other applicants on the
waiting list. * * *

* * * * *

§ 886.322 [Reserved]

§ 886.323 Maintenance, operation, and
inspections.

(a) Maintain decent, safe, and sanitary
housing. The owner shall maintain and
operate the project so as to provide de-
cent, safe, and sanitary housing and
the owner shall provide all the serv-
ices, maintenance, and utilities which
he or she agrees to provide under the
contract and the lease. Failure to do so
shall be considered a material default
under the contract and Regulatory
Agreement, if any.

(b) HUD inspection. Prior to execution
of the contract, HUD shall inspect (or
cause to be inspected) each proposed
contract unit and related facilities to
ensure that they are in decent, safe,
and sanitary condition.
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